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Opinion by Wolfson, Administrative Trademark Judge: 

 

On October 25, 2021, the Board acknowledged the assignment from Cosmic 

Crusaders LLC (Cosmic Crusaders or Respondent) to Louis J. Davidson (Davidson) 

of Registration No. 4782920 for the mark CAPTAIN CANNABIS (standard 

characters) for “comic books” in International Class 16 that is at issue in this case.1 

                                            

1 The assignment was recorded in the United States Patent and Trademark Office (“USPTO”) 

on August 6, 2021 under Reel/Frame 7387/0773. The assignment identified Cosmic 

Crusaders as the assignor and as ‘an administratively dissolved Florida limited liability 

company;’ Cosmic Crusaders was dissolved by the state of Florida on September 25, 2015, 
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The Board sua sponte joined Davidson as a party defendant, noted that despite the 

prior assignment of the registration to Davidson, Cosmic Crusaders had filed a 

Declaration of Use in its own name under Trademark Act Section 8, 15 U.S.C. § 1058, 

and suspended proceedings pending the USPTO’s review and acceptance of the 

Declaration. 64 TTABVUE 1-2. The USPTO accepted the Declaration on May 26, 

2022. Accordingly, proceedings herein are resumed and the case is ready for decision.  

I. Background 

Laverne John Andrusiek (Petitioner) petitioned to cancel the involved registration 

for the mark CAPTAIN CANNABIS under Section 2(d) of the Trademark Act, 15 

U.S.C. § 1052(d), on the ground that Davidson’s use of the mark was likely to cause 

confusion with Petitioner’s alleged prior use on comic books of the identical mark 

CAPTAIN CANNABIS.2  

                                            

about 2 months after Registration No. 4782920 issued on July 28, 2015. Section 8 declaration 

filed July 28, 2021. As noted below, Davidson has been substituted into the case in place of 

Cosmic Crusaders as the party in the position of defendant, but we will refer in this opinion 

to Cosmic Crusaders as the “Respondent” because Cosmic Crusaders answered the petition 

for cancellation, filed the brief of the party in the position of defendant, and appeared through 

counsel at the oral hearing, even though, as discussed below, Davidson claimed to have 

created and used the registered mark personally. 

2 Petitioner also claimed that Cosmic Crusaders committed fraud in the execution of its April 

2, 2014 application that matured into the involved registration; that Cosmic Crusaders did 

not make use of its mark prior to the application filing date; that any use Cosmic Crusaders 

may have made was unlawful; and that the specimen ultimately accepted by the USPTO 

prior to issuance of the involved registration was not in use prior to the filing date of Cosmic 

Crusaders’ use-based application. 9 TTABVUE 47-55. Petitioner pursued these claims at 

trial.  

Additionally, Petitioner argued in his trial brief that Respondent’ mark fails to function as a 

mark because it is merely ‘the title of a single comic book issue.” 43 TTABVUE 6. Petitioner 

did not plead as a basis for cancellation that the mark fails to function as a mark because it 

is merely the title of a single work, nor did the parties try the issue by consent; accordingly, 

we do not consider the claim. In addition, while Petitioner argues in his trial brief that 

Respondent has abandoned the mark, there is no pleading of abandonment and therefore we 
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In its Answer, Cosmic Crusaders denied the salient allegations of the Petition to 

Cancel, and asserted that Petitioner abandoned any rights he may have had prior to 

Respondent’s priority date. However, because Respondent failed to pursue the 

affirmative defense of abandonment at trial, it is deemed waived and has been given 

no consideration.3 See Alcatraz Media, Inc. v. Chesapeake Marine Tours, Inc., 107 

USPQ2d 1750, 1753 n.6 (TTAB 2013), aff’d mem., 565 F. App’x 900 (Fed. Cir. 2014). 

Moreover, the parties agree that the marks are confusingly similar, and as discussed 

more fully below, Petitioner only has to prove priority of use at common law to prevail 

on its claim under Section 2(d).  

                                            

will not entertain that claim. Syngenta Crop Prot. Inc. v. Bio-Chek LLC, 90 USPQ2d 1112, 

1115 n.3 (TTAB 2009); TBMP § 314 (“A party may not rely on an unpleaded claim.”). 

3 Respondent’s statement, in a footnote to its brief at 47 TTABVUE 22, that Petitioner 

“admitted” it did not use its mark for 20 years, and that this “raises a presumption of 

abandonment, which Petitioner cannot possibly rebut” is both a mischaracterization of any 

statement Petitioner may have made, and inadequate as proof that Petitioner’s common law 

mark has been abandoned. Even if Respondent's statement is true, the 20-year period of time 

as characterized by Respondent comes "between the late 1970s an [sic] 1999." If Respondent 

had provided evidence of Petitioner's alleged abandonment prior to 1999, which it did not, 

such evidence would have no bearing on any subsequent use that Petitioner could prove it 

made prior to Respondent's date of first use. “[I]f a challenger's date of first use is later than 

the resumed use of the party alleged to have abandoned the trademark, then the issue of 

possible abandonment is irrelevant to the question of priority.”  3 McCarthy on Trademarks 

and Unfair Competition § 17:3 (5th ed.); see also Income Tax Serv. Co. v. Fountain, 475 F.2d 

655, 177 USPQ 388, 389 (CCPA 1973) (abandonment by registrant is irrelevant where its 

first use after alleged abandonment is prior to petitioner’s first use); W. Fla Seafood Inc. v. 

Jet Rests. Inc., 31 F.3d 1122, 31 USPQ2d 1660, 1666 (Fed. Cir. 1994) (a party asserting 

abandonment as a defense to a prior use assertion “bears at a minimum a burden of coming 

forth with some evidence of abandonment”), quoted in Exec. Coach Builders, Inc. v. SPV 

Coach Co., 123 USPQ2d 1175, 1181 (TTAB 2017). 
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II. Evidentiary Objection 

During his rebuttal period, Petitioner filed a rebuttal declaration of Laverne 

Andrusiek (39 TTABVUE at 3-142);4 a rebuttal declaration of Michael P. Matesky, II 

(39 TTABVUE at 143-149); and a rebuttal Notice of Reliance (37 TTABVUE at 2-18). 

Respondent objected to Petitioner’s rebuttal evidence as improper on the ground 

that “Petitioner utilized his ‘rebuttal’ testimonial period simply as a second bite at 

presenting his evidence in chief.” 47 TTABVUE 12. Petitioner responded that the 

material was introduced to rebut Respondent’s claim that it is the senior user of the 

mark: “Davidson did not solely testify regarding his own claimed first use dates. 

Rather, by claiming to be the ‘senior user,’ he necessarily claimed to have begun use 

of the CAPTAIN CANNABIS mark before Petitioner. . . . Petitioner is therefore 

entitled to submit evidence rebutting that claim.” 51 TTABVUE 10. In other words, 

Petitioner contends that the evidence he presented during his main testimony period 

was meant to demonstrate his priority vis-à-vis Davidson, and that it was not until 

Davidson asserted his right to rely on the prior use by Cosmic Crusaders did it become 

necessary for Petitioner to present evidence of first use prior to that of Cosmic 

Crusaders. 

“It is axiomatic that rebuttal testimony may be used only to rebut evidence offered 

by the defendant.” Life Zone Inc. v. Middleman Grp. Inc., 87 USPQ2d 1953, 1958 

(TTAB 2008) (citing Wet Seal Inc. v. FD Mgmt. Inc., 82 USPQ2d 1629 (TTAB 2007); 

Rowell Labs., Inc. v. Can. Packers Inc., 215 USPQ 523, 525 n.2 (TTAB 1982) 

                                            

4 39 TTABVUE is a corrected resubmission of 36 TTABVUE. 
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(“material intended to buttress petitioner’s case-in-chief ... constituted improper 

rebuttal”). With the aforementioned principle in mind, we find that the bulk of 

Andrusiek’s rebuttal testimony and exhibits, the Matesky declaration and exhibits, 

and the evidence submitted under the rebuttal Notice of Reliance should have been 

introduced as part of Petitioner’s case-in-chief. Inasmuch as the petition was filed 

against Cosmic Crusaders initially, it is reasonable to impose upon Petitioner a duty 

to present whatever evidence he had demonstrating his use prior to any use by that 

entity as part of his main trial evidence. 

The only proper rebuttal evidence consists of the averments in Petitioner’s 

rebuttal declaration that directly rebut certain statements made by Davidson in his 

testimony declaration, namely, that “No character named Captain Cannabis appears 

in the comic book. In fact, the name or term ‘Captain Cannabis’ appears nowhere in 

the comic book story.” 17 TTABVUE 4. Accordingly, we admit and have considered 

the following testimony from the Andrusiek rebuttal declaration and related Exhibit 

5: 

18. In 2006, I published a new issue of the Captain 

Cannabis comic series, titled “420” (the “420/CAPTAIN 

CANNABIS” comic book). True and correct copies of the 

front cover, editorial page, and back cover of the 

420/CAPTAIN CANNABIS comic book are attached hereto 

as Exhibit 5. 

19. Like all other issues in the CAPTAIN CANNABIS 

series, the 420/CAPTAIN CANNABIS comic book tells the 

story of Halburt Lighter, the alter ego of superhero Captain 

Cannabis. 

20. The 420/CAPTAIN CANNABIS comic book displays the 

Captain Cannabis Leaf Design Mark in the upper left hand 

corner of the front cover. 
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21. The editorial page of the 420/CAPTAIN CANNABIS 

comic book features the Captain Cannabis character 

artwork, and both the editorial page and back cover use the 

CAPTAIN CANNABIS trademark to inform readers that 

the 420/CAPTAIN CANNABIS comic book is part of the 

same “CAPTAIN CANNABIS” series and story that I 

began publishing decades earlier. 

39 TTABVUE 5-6; Exhibit 5, 39 TTABVUE 26-29. 

In all other respects, Respondent’s objection to Petitioner’s rebuttal evidence is 

sustained and the evidence has been given no consideration. See, e.g., Osage Oil & 

Transp., Inc. v. Standard Oil Co., 226 USPQ 905, 907 n.10 (TTAB 1985), rev’d on 

other grounds, 10 USPQ2d 1554 (N.D. Okla. 1988) (“In view of the absence of a period 

for rebuttal by respondent, and since priority of rights was a crucial issue joined by 

the pleadings, it was incumbent on petitioner to anticipate that respondent would 

support its claimed prior rights both by evidence relating to petitioner’s date of first 

use as well as its own.”); Am. Meat Inst. v. Horace W. Longacre, Inc., 211 USPQ 712, 

719 (TTAB 1981) (“[i]t is the general rule that a party plaintiff may in his case on 

rebuttal introduce facts and witnesses appropriate to deny, explain, or otherwise 

discredit the facts and witnesses adduced by the opponent, but not any facts or 

witnesses which might appropriately have been introduced during its case- in-chief 

to sustain its pleading); Gen. Elec. Co. v. Graham Magnetics Inc., 197 USPQ 690, 692 

n.5 (TTAB 1977) (rebuttal testimony and evidence is intended to be limited to denials, 

refutations or explanations of defendant’s testimony and evidence). 

III. The Record 

The record includes the pleadings and, by operation of Trademark Rule 2.122(b), 

37 C.F.R. § 2.122(b), the challenged registration and its application file history. In 
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addition, and in light of our above evidentiary rulings, the record includes the 

following: 

A. Petitioner’s Evidence 

• Affidavit of Laverne John Andrusiek, including exhibits, 11 TTABVUE 6-

95; 

• Affidavit of Tom Edgar, site administrator of Francis Ford Coppola’s 

American Zoetrope story development website, including an exhibit, 11 

TTABVUE 2-4;  

• Affidavit of Jim McPherson, self-identified as Publisher of Phantacea 

Publications, 11 TTABVUE 79; 

• Portions of the Andrusiek rebuttal declaration, 39 TTABVUE 5-6 and 

Exhibit 5, 39 TTABVUE 26-29; 

• Notice of Reliance on Internet materials, discovery requests propounded on 

Respondent, and an email thread among the USPTO and the parties. 12 

TTABVUE.  

 

B. Respondent’s Evidence 

• Testimony declaration of Respondent Lewis Davidson, 17 TTABVUE; 

• Testimony declaration of Alex Wadsworth, self-identified as a radio 

personality, 18 TTABVUE.5 

 

IV. Entitlement to a Statutory Cause of Action 

Entitlement to a statutory cause of action “is an element of the plaintiff's case in 

every inter partes proceeding.” Corcamore, LLC v. SFM, LLC, 978 F.3d 1298, 2020 

USPQ2d 11277, at *6-7 (Fed. Cir. 2020), cert. denied, 141 S. Ct. 2671, 210 L. Ed. 2d 

833 (2021); Australian Therapeutic Supplies Pty. Ltd. v. Naked TM, LLC, 965 F.3d 

1370, 2020 USPQ2d 10837, at *3 (Fed. Cir. 2020), cert. denied, 142 S. Ct. 82, 211 L. 

Ed. 2d 16 (2021) (citing Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 

U.S. 118, 134 S. Ct. 1377, 188 L. Ed. 2d 392, 109 USPQ2d 2061, 2067 n.4 (2014)).  

                                            

5 The testimony declaration of Joseph Weissman, filed at 16 TTABVUE, was stricken by the 

Board on September 18, 2018. 26 TTABVUE.  
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To establish entitlement to a statutory cause of action, a plaintiff must 

demonstrate: (i) an interest falling within the zone of interests protected by the 

statute and (ii) a reasonable belief in damage proximately caused by the registration 

or continued registration of the mark. Spanishtown Enters., 2020 USPQ2d 11388 at 

*1 (citing Corcamore, 2020 USPQ2d 11277 at *4). See also Empresa Cubana, 111 

USPQ2d at 1062; Ritchie v. Simpson, 170 F.3d 1092, 50 USPQ2d 1023, 1025 (Fed. 

Cir. 1999); Lipton Indus., Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185, 

189 (TTAB 1982). 

As a direct competitor of Respondent, 11 TTABVUE 10-11, who asserts a Section 

2(d) claim on which likelihood of confusion is conceded and only priority is at issue, 

Petitioner has an interest in canceling Respondent’s registration. See, e.g., Books on 

Tape, Inc. v. Booktape Corp., 836 F.2d 519, 5 USPQ2d 1301, 1302 (Fed. Cir. 1987) 

(finding competitor has standing because it has an interest in the outcome beyond 

that of the general public); Peterson v. Awshucks SC, LLC, 2020 USPQ2d 11526, *6 

(TTAB 2020) (entitlement to a statutory cause of action found where petitioner and 

respondent are competitors). 

Petitioner's interest is squarely within the zone of interests protected by the 

statute and he holds a reasonable belief that damage is proximately caused by the 

continued registration of Respondent’s mark. Petitioner has established his 

entitlement to a statutory cause of action under the Trademark Act, 15 U.S.C. 

§ 1051 et. seq. 
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V. Likelihood of Confusion  

Both Petitioner and Respondent are selling comic books under the mark 

CAPTAIN CANNABIS, which also serves as the name of a fictitious character. 

Character names are registrable as trademarks where the character name is 

perceived by the purchasing public as a mark which identifies and distinguishes the 

source of goods or services. See, e.g., In re Paramount Pictures Corp., 213 USPQ 1111 

(TTAB 1982) (television character names determined to serve as trademarks for 

decalcomanias); In re Fla. Cypress Gardens, Inc., 208 USPQ 288 (TTAB 1980) 

(designation consisting of name of clown is registrable for entertainment services 

despite fact that name also identifies a fictitious character played by performers in 

applicant’s shows); cf. In re DC Comics, Inc., 689 F.2d 1042, 215 USPQ 394 (CCPA 

1982) (drawings of fictional comic characters held to function as trademarks for toy 

doll figurines of such characters). 

The parties do not dispute that the term CAPTAIN CANNABIS is a distinctive 

trademark as well as the name of a character. Nor do they dispute that 

contemporaneous use of their respective marks would likely cause confusion. 

Petitioner states that “neither party truly disputes likelihood of confusion,” 43 

TTABVUE 6, and Respondent agrees that “Petitioner cannot possibly prove any 

likelihood of confusion [only because Petitioner] has not and cannot carry its burden 

to establish priority of use.” 47 TTABVUE 25. Accordingly, the only issue in dispute 

under Trademark Act Section 2(d) is priority. 

To establish priority on a likelihood of confusion claim brought under Trademark 

Act Section 2(d), 15 U.S.C. § 1052, Petitioner must prove that, vis-à-vis Respondent, 
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he owns “a mark or trade name previously used in the United States . . . and not 

abandoned. . . .” Trademark Act Section 2(d). Petitioner must establish his priority 

by a preponderance of the evidence. Cunningham v. Laser Golf Corp., 222 F.3d 943, 

55 USPQ2d 1842, 1848 (Fed. Cir. 2000); Giersch v. Scripps Networks Inc., 90 USPQ2d 

1020, 1023 (TTAB 2009) (“In a case involving common-law rights, ‘the decision as to 

priority is made in accordance with the preponderance of the evidence.’”) (citing 

Hydro-Dynamics, 1 USPQ2d at 1773).  

Because Petitioner does not own an existing registration upon which he may rely 

for purposes of a Section 2(d) likelihood of confusion analysis, Petitioner must 

establish his proprietary rights in the CAPTAIN CANNABIS mark before any date 

upon which Respondent may rely. Petitioner may establish such rights through prior 

actual trademark use or through prior use analogous to trademark use, such as use 

in advertising brochures, trade publications, catalogues, newspaper advertisements 

and Internet websites that created a public awareness of the designation as a 

trademark identifying Petitioner as the source of the relevant goods. See Trademark 

Act Sections 2(d) and 45, 15 U.S.C. §§ 1052(d) and 1127; Herbko Int’l, Inc. v. Kappa 

Books, Inc., 308 F.3d 1156, 64 USPQ2d 1375, 1378 (Fed. Cir. 2002) (proprietary rights 

in the asserted mark may arise from “prior use analogous to trademark or service 

mark use, or any other use sufficient to establish proprietary rights”); Cent. Garden 

& Pet Co. v. Doskocil Mfg. Co., 108 USPQ2d 1134, 1145 (TTAB 2013) (“The analogous 

use doctrine allows a party to claim priority as of when it is established that the mark 

is associated in the mind of the consumer with a source for the goods.”).  
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A. Has priority through analogous use been properly pleaded?  

Although the parties make no mention of the issue, we have long held that reliance 

on priority through analogous use must be pleaded, see Cent. Garden & Pet Co., 108 

USPQ2d at 1142 (citing Fair Indigo LLC v. Style Conscience, 85 USPQ2d 1536, 1537-

38 (TTAB 2007) (discussing sufficiency of analogous use pleading). In his amended 

petition to cancel, Petitioner claimed priority based on his alleged  

common law usage of the CAPTAIN CANNABIS 

trademark in U.S. interstate trade since at least 

January 25, 1999 when [Petitioner] engaged in sales 

activities at the NATPE trade fair in New Orleans, 

Louisiana and bona fide commercial trade in Comic Books 

starting September 25, 2006 by way of direct sale of a 

420/Captain Cannabis comic book to a customer in the 

state of Florida. 

9 TTABVUE 9 (Amend. Pet. for Canc. ¶ 41). Petitioner also claimed priority based on 

his alleged “sales and marketing activities through his CAPTAINCANNABIS.COM 

web portal since April 22, 1999.” Id. (Amend. Pet. for Canc. ¶ 42). 

We find these statements sufficient to allege Petitioner’s analogous use priority 

claim. As stated, Petitioner claims 1999 as the date he was engaged in “sales 

activities,” which is use analogous to trademark use; he also pleads “bona fide 

commercial trade” in 2006 and clarifies that this was “by way of direct sale,” which 

would be, if proven, actual trademark use. Petitioner also relies on marketing 

activities, and “even before proper trademark use commences, advertising or similar 

pre-sale activities may establish priority if they create the necessary association in 

the mind of the consumer.” Central Garden & Pet Co., 108 USPQ2d at 1142. 

Petitioner has thus sufficiently put Respondent on notice that he intends to rely on 
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both use analogous to trademark use as well as actual trademark use. See Fed. R. 

Civ. P. 8(e)(1); see also Scotch Whisky Assoc. v. U.S. Distilled Prods. Co., 952 F.2d 

1317, 21 USPQ2d 1145 (Fed. Cir. 1991) (under the simplified notice pleading of the 

Federal Rules of Civil Procedure, the allegations of a complaint should be construed 

liberally so as to do substantial justice); Fair Indigo, 85 USPQ2d at 1538 (“The 

elements of each claim should be stated concisely and directly, and include enough 

detail to give the defendant fair notice.”); Harsco Corp. v. Elec. Scis. Inc., 9 USPQ2d 

1570, 1571 (TTAB 1988) (since function of pleadings is to give fair notice of claim, a 

party is allowed reasonable latitude in its statement of its claims).6 

B. Respondent’s Priority Date 

Because a presumption of validity attaches to Respondent’s involved registration, 

Davidson is entitled to rely on the April 2, 2014 filing date as his date of constructive 

first use. Cent. Garden & Pet Co., 108 USPQ2d at 1140 (“when an application or 

registration is of record, the party may rely on the filing date of the application for 

registration, i.e., its constructive use date”); Syngenta Crop Prot., 90 USPQ2d at 1119 

                                            

6 Even if we found Petitioner’s allegations insufficient, we believe the issue has been tried by 

implied consent. Fed. R. Civ. P. 15(b)(2). For example, Respondent acknowledges that 

Petitioner alleges CAPTAIN CANNABIS artwork appeared on his website in 1999 but argues 

that “the existence of such artwork standing alone does not establish use of the artwork as a 

trademark at the website.” 47 TTABVUE 23. Also, Petitioner testified that he sold a copy of 

his “420” comic book in September 2006, 11 TTABVUE 7; Respondent argues that even if 

true, it did not bear the CAPTAIN CANNABIS mark. 47 TTABVUE 24. “While the question 

[would be] a very close one we find that the issue was tried by implied consent, and we 

therefore consider [Petitioner’s] analogous use theory.” Cent. Garden & Pet Co., 108 USPQ2d 

at 1142. 
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(“applicant may rely without further proof upon the filing date of its application as a 

‘constructive use’ date for purposes of priority”). 

However, Davidson asserts an earlier date for priority. Davidson seeks to 

establish “2013” as Respondent’s date of first use in commerce. To this end, Davidson 

testified that:  

I initially indicated a first-use in commerce date of October 

2, 2014 for my “Captain Cannabis” trademark based on a 

misunderstanding on my part regarding the requirements 

for use in interstate commerce. In reality, the first sales of 

my “Captain Cannabis” comic books under the “Captain 

Cannabis” mark were in 2013. 

17 TTABVUE 4 (Davidson Decl. ¶ 17). 

When a registrant seeks “to prove a date of first use earlier than the date alleged 

in its application for registration ..., its proof of that earlier date must be ‘clear and 

convincing.’” Hydro-Dynamics Inc. v. George Putnam & Co. Inc., 811 F.2d 1470, 1 

USPQ2d 1772, 1773 (Fed. Cir. 1987) (dates of first use earlier than that alleged in 

the application is a change of position from one “considered to have been made against 

interest at the time of filing the application,” and therefore requires enhanced proof); 

see also Stanspec Co. v. Am. Chain & Cable Co., 531 F.2d 563, 189 USPQ 420, 424 

n.10 (CCPA 1976) (“An amendment to a registration to claim earlier dates of first use 

amounts to an enlargement of a registrant’s rights. Such a registrant has a heavy 

burden of proof in attempting to establish a date of first use prior to that stated in its 

registration.”) (internal citations omitted); NT-MDT LLC v. Kozodaeva, 2021 

USPQ2d 433 (TTAB 2021) (motion to amend dates of first use denied where 

registrant’s proof was not clear and convincing). 
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To support the claimed 2013 date, Davidson testified that he “sold some copies of 

my ‘Captain Cannabis’ comic books personally in 2013.” 17 TTABVUE 3 (Davidson 

Decl. ¶ 13). Alex Wadsworth testified that he purchased a CAPTAIN CANNABIS 

comic book from Davidson in 2013. 18 TTABVUE 2 (Wadsworth Decl. ¶ 2). A copy of 

the cover of the comic book Wadsworth attested to purchasing was attached to his 

Declaration as Exhibit 1 (18 TTABVUE 3): 

 

Neither Respondent nor Davidson supplied  an invoice or receipt demonstrating this 

alleged sale to Wadsworth or of any direct sales allegedly made in 2013. 
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Respondent’s only receipts come from 2014, in the form of two receipts that fail to 

identify the items allegedly sold except by unintelligible “deposit ID” numbers. 

Whether these reflect sales of comic books bearing the artwork shown above, or that 

displayed below is unclear:7 

 

                                            

7 This artwork accompanied Respondent’s statement of use, and was properly rejected as 

failing to show use of CAPTAIN CANNABIS in a trademark manner. Trademark Act 

Sections 1, 2 and 45, 15 U.S.C. §§1051-1052, 1127. After this specimen was rejected, 

Respondent filed as a substitute specimen, a copy of the cover depicted in Exhibit 1 to the 

Wadsworth declaration. 
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The only other submission allegedly supporting Respondent’s earlier 2013 claimed 

date of first use is an invoice from a printer for printing “The Cosmic Crusaders-

Reboot-Comic.” 17 TTABVUE 8. The invoice does not mention CAPTAIN 

CANNABIS, and it is unclear if and how the term was used in the referenced “Reboot-

Comic.”  The invoice thus has minimal probative value. 

When the smoke clears, the above evidence is not clear and convincing proof that 

Respondent’s first use of its mark on a comic book was in 2013 rather than 2014. 

Respondent has not established that it is entitled to a date of first use earlier than 

April 2, 2014.8 

C. Petitioner’s Priority Date 

As noted above, “even before proper trademark use commences, advertising or 

similar pre-sale activities may establish priority if they create the necessary 

association in the mind of the consumer.” Cent. Garden, 108 USPQ2d at 1142. 

It is well settled that one may ground one’s opposition to 

an application on the prior use of a term in a manner 

analogous to service mark or trademark use. Such an 

“analogous use” opposition can succeed, however, only 

where the analogous use is of such a nature and extent as 

to create public identification of the target term with the 

opposer’s product or service. 

T.A.B. Sys. v. PacTel Teletrac, 77 F.3d 1272, 37 USPQ2d 1879, 1882 (Fed. Cir. 1996). 

The theory under which use analogous to trademark use can provide a party with 

priority over another user of the same mark further requires that actual trademark 

                                            

8 Even had we found “2013” to be Respondent’s date of first use, such a finding would not 

change the results in this case. 



Cancellation No. 92064830 

17 

use must follow the analogous use within a commercially reasonable period of time. 

Dyneer Corp. v. Auto. Prods., plc, 37 USPQ2d 1251, 1255 (TTAB 1995) (“With use 

analogous to trademark use, the proper inquiry generally is whether any delay 

between such use and actual, technical trademark use is commercially reasonable.”).  

To prove prior analogous use, Petitioner need not submit survey evidence or other 

direct evidence of the consuming public’s identification of the CAPTAIN CANNABIS 

mark with Petitioner as the source of comic books or related goods such as DVDs and 

animated videos. “Instead, the fact finder may infer the fact of identification on the 

basis of indirect evidence regarding the [Petitioner’s] use of the word or phrase in 

advertising brochures, catalogs, newspaper ads, and articles in newspapers and trade 

publications.” T.A.B. Sys., 37 USPQ2d at 1881. While the “activities claimed to 

constitute analogous use must have substantial impact on the purchasing public,” id. 

at 1882, that does not mean proof is required of “a fixed percentage, like 20%, much 

less 51%, of the potential customers must have formed the required ‘prior public 

identification.’” Id. at 1883. 

Thus, Petitioner may establish his priority by showing that he has used the 

CAPTAIN CANNABIS mark in the United States in a manner analogous to 

trademark use sufficient to create an association in the mind of the relevant 

consumers between the mark and the goods, followed by actual trademark use of the 

mark within a “commercially reasonable time.” Dyneer Corp., 37 USPQ2d at 1255.  

1. Petitioner’s Pre-sales Activities 

Petitioner testified that he “created a costumed superhero character and comic 

book titled CAPTAIN CANNABIS” during the 1970s and obtained a Canadian 
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copyright in 1977 for the “unpublished Literary and Artistic (comic book) titled 

CAPTAIN CANNABIS.” Andrusiek Aff. ¶ 2; Annex. 15 (11 TTABVUE 6). The cover 

of the work appeared as follows: 

 

11 TTABVUE 16. 

Following registration of the copyright in Canada, Petitioner attended a trade 

show of the National Association of Television Program Executives (NATPE) in New 

Orleans in 1999. There, he promoted CAPTAIN CANNABIS by means of a 

promotional flyer distributed at the trade show. Andrusiek Aff. ¶ 3; Annex. 17 (11 

TTABVUE 6). According to the flyer distributed at the event, CAPTAIN CANNABIS 

was the main character in an adult animated series that was “in development.” 

Annex. 17 (11 TTABVUE 20): 
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Also in 1999, Petitioner registered the domain name <captaincannabis.com>. He 

testified that he has “always been the registered owner.” Andrusiek Aff. ¶ 4 (11 

TTABVUE 7). Petitioner operates a website at this address that displays the mark 

“to promote and sell [Petitioner’s] CAPTAIN CANNABIS products.” Id.  

 Petitioner testified that “on October 12, 2006, I printed 5000 copies of the first 

CAPTAIN CANNABIS comic book in the series titled “420-001” with oKee.comX 

(okee.com) publisher.” Andrusiek Aff. ¶ 4 (11 TTABVUE 7). On rebuttal, Petitioner 

testified that “[i]n 2006, I published a new issue of the Captain Cannabis comic series, 

titled “420” (the “420/CAPTAIN CANNABIS” comic book).” Corrected Andrusiek 

Rebuttal Decl. ¶ 18; Ex. 5 (39 TTABVUE 5). 

The front cover of the comic book was included within Exhibit 5 to Petitioner’s 

rebuttal testimony declaration. The words CAPTAIN CANNABIS do not appear on 

the front cover of the comic book, 39 TTABVUE 27, which is depicted below:  
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In addition, within Exhibit 5 to Petitioner’s rebuttal declaration and included as 

part of Annexure 22 to Petitioner’s main testimony affidavit, are copies of a page from 

within the comic book and the back cover of the comic book. On the back cover appears 
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a reference to “Captain Cannabis” as the main character of the story, and on the 

inside page before the back cover, “Captain Cannabis” is referred to as the title of the 

“precursor to ‘420’” (i.e., the comic book copyrighted in 1977). The back cover at 11 

TTABVUE 31 and the inside page before the back cover at 11 TTABVUE 30 follow. 

• Back cover: 
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• Inside page: 
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According to Petitioner, “[b]y 2006, internet retailer Amazon.com had become 

established; Amazon.com listed my CAPTAIN CANNABIS 420 comic book (420-001) 
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placing their first of many orders on September 18, 2006.” Andrusiek Aff. ¶ 7 (11 

TTABVUE 7). Petitioner submitted copies of two shipping orders, showing shipments 

of four comic books to Amazon.com.kydc, Inc. in Lexington Kentucky; one is dated 

September 18, 2006 and the other February 27, 2007. Andrusiek Aff. ¶ 7; Annex. 24 

(11 TTABVUE 35-36). Petitioner testified that sales through Amazon.com continued 

until 2017. Andrusiek Aff. ¶ 7 (11 TTABVUE 7). 

Petitioner also submitted additional evidence of sales of the comic book. Petitioner 

submitted shipping records for a sale of one comic book in the United States on 

September 25, 2006, to a customer in Florida. Andrusiek Aff. ¶ 8; Annexs. 25-6 at 37-

40 (11 TTABVUE 7). Petitioner submitted a copy of a statement from Jim McPherson 

of Phantacea Publications, asserting that he has a copy of the comic book “dated 

October 2006” that Petitioner “was selling at the time.” Annex. 39 (11 TTABVUE 79). 

In March 2009, a “420-001 Book/DVD Bundle” was sold to a customer in Brooklyn, 

New York. Andrusiek Aff. ¶ 9; Annex. 26 (11 TTABVUE 42). That customer referred 

to the goods as “Captain Cannabis (420) + DVD” in his handwritten order. Andrusiek 

Aff. ¶ 9; Annex. 26 (11 TTABVUE 44). 

Petitioner also attests to having utilized social media platforms since 2010: 

In 2010 I started moving CAPTAIN CANNABIS into 

social media in a bigger way first on MySpace then 

Facebook and others. Attached hereto and marked 

Annexure 42 is a November 17, 2016 screen shot I took 

from my CAPTAIN CANNABIS Facebook page found 

open to the public at HYPERLINK 

http://www.facebook.com/pages/Captain-Cannabis/

131856846871529 www.facebook.com/pages/Captain-

Cannabis/131856846871529. 

Andrusiek Aff. ¶ 17; Annex. 42 (11 TTABVUE 85), which is displayed below: 
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Petitioner testified that on “October 12 and 13, 2013 I attended the APE 

(Alternate Press Expo) comic convention in San Francisco where I sold copies of my 

CAPTAIN CANNABIS 420 comic books.” Andrusiek Aff. ¶ 15 (11 TTABVUE 9). Jim 

McPherson confirms that Petitioner and he “shared the Phantacea table at the APE 

(Alternative Press Expo) convention” and that Petitioner sold copies of the comic 

books at the convention. 11 TTABVUE 79. “I also told potential customers looking for 

creator signatures or to discuss the Captain Cannabis character with him when he 

would be back.” Id., Exhibit 39. Information as to the number of attendees and 

number of copies of the comic books that may have been sold at the convention was 

not provided. 

2. Have Petitioner’s Pre-sales Activities Created the 

Necessary Association in the Mind of the Relevant Consumer? 

As noted, a petitioner’s claim of priority based on “analogous use” can succeed only 

where the analogous use is of “such a nature and extent as to create public 
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identification of the target term with the [petitioner’s] product or service.” T.A.B. Sys., 

37 USPQ2d at 1882. Petitioner contends that he is well-known within the college and 

university market, as well as with general comic book enthusiasts. “Over the years, 

magazines, radio stations and podcasts have repeatedly featured me in articles and 

interviews as the creator of CAPTAIN CANNABIS and my 420 comic book as a 

CAPTAIN CANNABIS comic book.” Andrusiek Aff. ¶ 9 (11 TTABVUE 7). In support, 

Petitioner testified about the following media attention garnered by Petitioner before 

2014: 

• February, 2007: Florida podcaster known as “Q’s House” interviewed 

Petitioner; the resulting interview was broadcast into Florida over the 

Internet. An announcement of the interview appeared at 

http://qshouse.slackertown.com/?m=20070227&cat=4, wherein Petitioner 

was described as “the George Lucas of the comic world”:9 

 

                                            

9 Andrusiek Aff. ¶ 9; Annex. 28 (11 TTABVUE 50). 
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• February 2007: High Times Magazine published a short article about 

Petitioner, depicted below.10 Petitioner states that he “understand[s] their 

monthly circulation is around 236,000.”  

 

                                            

10 Andrusiek Aff. ¶ 10; Annex. 26 (11 TTABVUE 8,  52).  
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• May 21, 2007: Radio Station CJSF’s “The Interview Show” broadcast an 

interview with Petitioner; copy of the promotion “they distributed for that 

show citing me ‘creator of CAPTAIN CANNABIS’ [that] I saved from 

http://www.cjsf.ca/index.php” is depicted below:11 

 

                                            

11 Andrusiek Aff. ¶ 11; Annex. 30 (11 TTABVUE 8, 54). 
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• June 2011: Culture Magazine interviewed Petitioner, which “resulted in a 

cover-story article and interview of [Petitioner] discussing CAPTAIN 

CANNABIS.”12 The article credits Petitioner for being the creator and 

                                            

12 Andrusiek Aff. ¶ 12; Annex. 33 (11 TTABVUE 8,  58-60). 
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writer of CAPTAIN CANNABIS. Petitioner states, “I understand they have 

500,000 monthly circulation.” 

  

 

Although there is no record evidence of the size of the comic book market or 

number of marijuana consumers in the United States at the time, both parties seem 

to be directing their marks to these same niche communities.13 The evidence attached 

                                            

13 Although marijuana remains a controlled substance at the federal level, see, e.g., In re 

Stanley Bros. Soc. Enter., LLC, 2020 USPQ2d 10658 (TTAB 2020), its possession and 

recreational use has been legalized recently by a number of states. However, at the time that 

Petitioner engaged in his pre-sales activities, the possession and recreational use of 

marijuana was not only federally prohibited, but illegal under most state laws. A study by an 

expert panel of the Department of Commerce’s National Highway Safety Administration 

(https://www.nhtsa.gov/sites/nhtsa.gov/files/documents/expert_dwi_panel.pdf, last accessed 
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to Petitioner’s affidavit suggests that Petitioner’s CAPTAIN CANNABIS mark is 

reasonably well-known within these communities, even if the numbers are not large 

in absolute terms, and was reasonably well-known prior to Respondent’s priority 

date. By that date, Petitioner’s mark had received regional and national attention in 

niche publications and media, and Petitioner had promoted its mark on a national 

level, including through trade shows, social media, and the Internet. We find that the 

evidence considered in its entirety establishes that Petitioner garnered sufficient 

notoriety from his pre-sales activities to support a finding that his  analogous use “is 

of such a nature and extent as to create public identification of the target term with 

the [petitioner’s] product.” T.A.B. Sys., 37 USPQ2d at 1882. 

D. Did Petitioner use the mark CAPTAIN CANNABIS on comic 

books in the United States within a reasonable time? 

The second prong of the test for finding analogous use sufficient to support priority 

requires that the analogous use be followed up within a reasonable time frame by 

actual trademark use. To show that he used the CAPTAIN CANNABIS mark within 

a commercially reasonable period of time following his use analogous to trademark 

use, Petitioner filed evidence of such technical trademark use from 2016 and 2017. 

Petitioner took a screenshot of his YouTube channel, and attests:  

On February 25 2007 I started posting the instalments [sic] 

of my “CAPTAIN CANNABIS in 420” story on my Youtube 

channel, HYPERLINK “http://www.Youtube.com/

                                            

on August 31, 2022) stated that in 2016 four states and the District of Columbia had legalized 

marijuana for recreational use. From this we can reasonably infer that marijuana was not 

widely consumed legally at the time that Petitioner was promoting “Captain Cannabis” and 

that the “market” for marijuana-related goods and services was probably relatively small, 

and surely smaller than it is today. 
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verneandru” www.Youtube.com/verneandru, and have 

posted updates as they are available. Attached hereto and 

marked Annexure 41 is a screen-shot I saved November 6, 

2016 of my Youtube channel displaying the completed 

“CAPTAIN CANNABIS in 420” story. 

Andrusiek Aff. ¶ 16; Annex. 41 (11 TTABVUE 9, 83). That screenshot 

appears below: 
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The text under the caption titled “Published on Sep 22, 2014” (pointing arrow 

added to show placement) reads: “Complete animatic of the first [and a bit] storyboard 

build from the original Captain Cannabis 420 script. This is a rough sketch of the 

film used to make the story and editing decisions that went into the script rewrite.” 

11 TTABVUE 83. 

On May 1, 2017, Petitioner took a screenshot of his website that he testified 

displays a copy of the cover of Petitioner’s movie script. Andrusiek Aff. ¶4; Annex. 19 

(11 TTABVUE 7, 24): 

Under Notice of Reliance, Petitioner submitted the following: 
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1. Amazon “Author Page” listing for Petitioner dated 

12/16/2017 (www.amazon.com/author/verne). 12 TTABVUE 10-11: 
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2. IMDb’s (Internet Movie Database) “Verne Andru” page 

December 16, 2017 (www.imdb.com/name/nm3252989). 12 

TTABVUE 14:  
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3. “Captain Cannabis Celebrates its 40th Anniversary” 

August 15, 2017 Culture Magazine (U.S.) article by David 

Edmundson (http://ireadculture.com/captain-cannabis-

celebrates-its-40th-anniversary/). 12 TTABVUE 8: 
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Petitioner’s testimony and documentary evidence demonstrate that he has been 

selling the “420” comic book that included the CAPTAIN CANNABIS character 

continuously since 2006 to the present, including during 2013-14, and that by 2017, 

Petitioner sold comic books under the mark CAPTAIN CANNABIS. We find 

Petitioner’s actual trademark use in 2017 to be within a commercially reasonable 

period of time following his analogous use in 2013-14 so as to create a “continuing 

association of the mark” with Petitioner’s goods. Dyneer Corp., 37 USPQ2d at 1256.  

VI. Conclusion 

When viewed  as a whole, we find the evidence introduced by Petitioner sufficient 

to establish that Petitioner used his mark prior to April 2, 2014, first in a manner 

analogous to actual trademark use, then as an actual trademark. 

[W]hether a particular piece of evidence by itself 

establishes prior use is not necessarily dispositive as to 

whether a party has established prior use by a 

preponderance. Rather, one should look at the evidence as 

a whole, as if each piece of evidence were part of a puzzle 

which, when fitted together, establishes prior use. 

W. Fla. Seafood, 31 USPQ2d at 1663. When all of the testimony and documentary 

evidence is considered together, it  establishes that Petitioner used the mark 

CAPTAIN CANNABIS in connection with comic books in a manner analogous to 

trademark use prior to the April 2, 2014 filing date of Respondent’s underlying 

application, and followed that use by actual trademark use within a commercially 

reasonable time. Accordingly, Petitioner has shown his priority of use based on his 

analogous use pre-2014 and his actual trademark use post-2014, and because 

Respondent has conceded that there is a likelihood of confusion resulting from the 
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simultaneous use of CAPTAIN CANNABIS in connection with the parties’ goods, we 

find that Petitioner has established its Section 2(d) by a preponderance of the 

evidence. 

Decision: The petition to cancel Respondent’s registration for the mark 

CAPTAIN CANNABIS is granted under Trademark Act Section 2(d) and Registration 

No. 4782920 will be cancelled in due course.14 

                                            

14 In view thereof, we need not and do not reach Petitioner’s other pleaded claims. See TiVo 

Brands LLC v. Tivoli, LLC , 129 USPQ2d 1097, 1098 (TTAB 2018) (where judgment entered 

on dilution claim, merits of section 2(d) claim not reached); Am. Paging Inc. v. Am. 

Mobilphone Inc., 13 USPQ2d 2036, 2039-2040 (TTAB 1989), aff'd without opinion, 17 

USPQ2d 1726 (Fed. Cir. 1990) (“Having determined that petitioner is entitled to the relief it 

seeks based upon its claim pursuant to Section 2(d) of the Lanham Act, we need not address 

petitioner's claim that registrant has abandoned its rights in the mark AMERICAN 

MOBILPHONE PAGING and design.”). 

 


